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EXECUTIVE SUMMARY

The UOC has long faced spurious accusa-
tions that it acts as an agent of the Russian 

state, a legacy of its complex history of subor-
dination to the Russian Orthodox Church� Build-
ing on the rights to self-governance and broad 
autonomy that it acquired in 1990, the UOC 
declared its independence on 27 May 2022� 
Despite its efforts to support Ukraine and its cit-
izens during the war with Russia, the Ukrainian 
Government has decided to disestablish the 
Church and prohibit its activities (Draft Law 
8371)� This legislative assault fails to account 
for the steps taken by the UOC to declare inde-
pendence and support Ukraine�

Draft Law 8371 passed its first reading in 
Ukraine’s parliament, the Verkhovna Rada, on 
19 October 2023 with a majority of 267 votes� 
A second reading is expected in early 2024, 
with the expectation that President Zelensky 
would sign the legislation soon thereafter� 

Amsterdam & Partners LLP has prepared a 
detailed Supplement to the White Paper on Draft 
Law 8371� This Supplement examines the legal 
standing of Draft Law 8371 and finds it to be a 
grave violation of the freedom of religion and 
other legal standards inherent to the functioning 
of a modern, European democracy� This includes 
the freedom of religion and belief, as guaran-
teed by Article 9 of the European Convention on 
Human Rights and Article 18 of the International 
Covenant on Civil and Political Rights�

The Venice Commission, the Council of 
Europe’s advisory body on constitutional and 
administrative matters, has established a 

series of tests for the acceptable curtailment 
of religious freedom� These are derived from 
guidance and case law of the European Court 
of Human Rights� Any legitimate restriction to 
the freedom of religion must be (i) prescribed 
by law; (ii) have a legitimate objective; (iii) 
be necessary and proportionate; and (iv) be 
non-discriminatory� After setting out each of 
these tests, the Supplement analyses whether 
Draft Law 8371 meets each of these criteria� 

Draft Law 8371 fails not just one, but all of 
the criteria required for restrictions on religion to 
be permissible� Its restrictions are inadequately 
prescribed by law, may not be intended to pro-
tect public order and public safety, are neither 
necessary or proportionate, and would amount 
to a form of targeted discrimination�

In addition to failing these tests, Draft Law 
8371 also poses several other related prob-
lems� Draft Law 8371 would impose a form of 
collective punishment on the Church, its clergy 
and parishioners; breaches the principal of 
non-interference into the internal affairs of a 
religious organisation; contains insufficient rec-
tification or appeal rights; and breaches interna-
tional guidance on the determination of foreign 
influence over religious organisations. 

Should Draft Law 8371 pass its second 
reading, it will be subject to legal challenge in 
the courts of Ukraine and the European Court 
of Human Rights� We call on the Ukrainian 
Government to withdraw Draft Law 8371 from 
the Verkhovna Rada and honour the rights 
guaranteed under international law� 
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I. INTRODUCTION

On 3 January 2024, Amsterdam & Part-
ners LLP issued a White Paper on the 

growing threat to religious freedom and rule 
of law in Ukraine�1 The White Paper examines 
attacks on the Ukrainian Orthodox Church 
(UOC) by the Ukrainian Government and the 
security services in the context of Russia’s 
illegal invasion of Ukraine� It provides an over-
view of the historical background, political 
interference, intimidation of UOC clergy and 
the international response� 

As part of a broad campaign to eradicate 
even remote perceptions of Russian influ-
ence in Ukraine, the Ukrainian Government 
has introduced legislation designed to ban 
the UOC in its entirety, ‘The Law of Ukraine 
on amending certain Ukrainian legislation 
regarding the activities of religious organisa-
tions in Ukraine’ (Draft Law 8371)�  Draft Law 
8371 passed its first reading in Ukraine’s par-
liament, the Verkhovna Rada, on 19 October 
2023 with a majority of 267 votes�2 A second 
reading is expected in early 2024, with the 
expectation that President Zelensky would 
sign the legislation soon thereafter�

By way of background and as detailed in 
the 3 January 2024 White Paper, the UOC is 
one of the largest Orthodox denominations in 
Ukraine in terms of both the number of par-
ishes and worshippers� Historically, the UOC 
was subordinated to the Russian Orthodox 
Church (ROC), which was a legacy of the 

subjugation of Ukraine by the Russian Empire 
and, subsequently, the Soviet Union� The col-
lapse of the Soviet Union provided the UOC 
a chance to challenge its subordination to 
the ROC� In 1990, a Gramota was issued by 
Patriarch Aleksei II of the ROC, which granted 
the UOC the right to broad autonomy in 
terms of self-governance and independence 
(Gramota)�3 After Russia’s illegal invasion of 
Ukraine in 2022, the self-governance of the 
UOC was reaffirmed when the UOC passed a 
resolution declaring independence from the 
ROC on 27 May 2022�4 After this declaration 
was issued, Elena Bohdan, the former head 
of Ukraine’s State Service for Ethnopolicy and 
Freedom of Conscience (DESS) emphasised 
that the UOC is not legally and organisation-
ally subordinated to the ROC�5 Despite this 
official position, Draft Law 8371 is designed 
to prohibit the operation of the UOC based 
on poorly drafted and discriminatory provi-
sions that empower the authorities to make 
an adverse determination of the UOC’s status 
and, in turn, ban the UOC’s activities�

This Supplement examines the legal 
standing of Draft Law 8371 and finds it to be a 
grave violation of the freedom of religion and 
other legal standards inherent to the function-
ing of a modern, European democracy� The 
Supplement takes as its starting point opin-
ions issued by The European Commission 
for Democracy through Law, the Council of 
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Europe’s advisory body on constitutional and 
administrative matters (the Venice Commis-
sion)� The Venice Commission has played 
an active role in ensuring the compatibility 
of national legislation with international and 
European standards� Governments typically 
submit constitutional and administrative leg-
islation to the Venice Commission for review� 
The Venice Commission then issues a legal 
opinion on the compatibility of proposed leg-
islation with relevant international and Euro-
pean standards of constitutional and admin-
istrative law� The opinions of the Venice 
Commission often refer to the European Con-
vention on Human Rights (ECHR), case law of 
the European Court of Human Rights (ECtHR), 
guidance issued by the ECtHR on Article 9 of 
the ECHR (ECHR Guide),6 the EU Charter of 
Fundamental Rights, the International Cove-
nant on Civil and Political Rights (ICCPR) and 
other applicable UN guidance� 

Drawing on the work of the Venice Com-
mission, our analysis concludes that even if 
the law was drafted to address concerns of 

public safety in Ukraine, the limitations to reli-
gious freedom it imposes are blatant viola-
tions of European and international law� More 
specifically, Draft Law 8371 fails a series of 
tests established by the Venice Commission 
for the acceptable curtailment of religious 
freedom: its restrictions are inadequately pre-
scribed by law, may not be intended to protect 
public order and public safety, are neither nec-
essary or proportionate, and would amount 
to a form of targeted discrimination� Beyond 
the Venice Commission’s framework of anal-
ysis, this Supplement identifies a series of 
additional deficiencies in Draft Law 8371 
that render it a dangerous abrogation of the 
rule of law� Draft Law 8371 would impose a 
form of collective punishment; breaches the 
principal of non-interference into the internal 
affairs of a religious organisation; contains 
insufficient rectification or appeal rights; and 
breaches international guidance on the deter-
mination of foreign influence over religious 
organisations� 
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I(B) THE SALIENCE OF THE VENICE 
COMMISSION

The Venice Commission is an ‘independent 
consultative body’ with a mandate for ‘pro-

moting the rule of law and democracy’ and 
‘examining the problems raised by the work-
ing of democratic institutions’�7 It seeks to 
help member states of the Council of Europe 
enshrine and protect ‘constitutional, legislative, 
and administrative principles and techniques 
which serve the efficiency of democratic insti-
tutions […], as well as the principle of the rule 
of law’ and to protect ‘fundamental rights and 
freedoms, notably those that involve the partic-
ipation of citizens in public life’�8 As such, the 
work of the Venice Commission provides a key 
touch-stone for evaluating the legality of legis-
lation such as Draft Law 8371�

In addition to the aforementioned opin-
ions with regard to particular countries’ legis-
lative proposals, the Venice Commission also 
produces guidance documentation to assist 
countries with the drafting of national legis-
lation and to provide a benchmark for future 
opinions� The Venice Commission’s Joint 
Guidelines on the Legal Personality of Reli-
gious or Belief Communities, adopted by the 
Venice Commission at its 99th Plenary Ses-
sion (13–14 June 2014)   (2014 Guidelines), 
is particularly pertinent to an evaluation of 
Draft Law 8371�9 The 2014 Guidelines build 
upon and enhance prior guidance produced 

by the Venice Commission—the Guidelines 
for Review of Legislation Pertaining to Reli-
gion or Belief, adopted by the Venice Commis-
sion at its 59th Plenary session (18–19 June 
2004) (2004 Guidelines)�10 

Although the Venice Commission’s Guide-
lines are not themselves legally binding, they 
are derived from international legal commit-
ments and ‘reflect common European stan-
dards’ for the functioning of democracy� The 
Venice Commission ‘recommends that all 
States take the necessary steps to comply 
with them’�11 

Since its accession to the Council of 
Europe, the Ukrainian Government has regu-
larly requested opinions of the Venice Com-
mission on a range of constitutional and 
administrative instruments�12 This includes a 
request in 2006 to review a draft law on ‘Free-
dom of Conscience and Religious Organisa-
tions’�13 On 24 February 2022, the Ukrainian 
government imposed martial law� It issued a 
notice of derogation with respect to key Arti-
cles of the ECHR, including Article 9 (Freedom 
of thought, conscience and religion)� This 
notice of derogation has subsequently been 
extended several times�14 Other applicable 
international legal standards—including the 
protection of the freedom of religion in Article 
18 of the ICCPR—remain in force� 
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Notwithstanding Ukraine’s notice of der-
ogation, the Venice Commission has contin-
ued to evaluate Ukrainian draft legislation on 
constitutional and administrative matters, 
including a recent legislative initiative by the 
Ukrainian government to address the power 
of oligarchs—‘The prevention of threats to 
national security, associated with excessive 
influence of persons having significant eco-
nomic or political weight in public life (Oli-
garchs) (Oligarch Law)�15 Given its history of 
proactive engagement with the Venice Com-
mission and its purported commitment to 
rights and democracy, it is both notable and 
concerning that the Ukrainian Government 
has decided not to submit its draft legislation 
prohibiting the UOC to the Venice Commis-
sion� Any claims by the Ukrainian Government 
that the urgency of the issue does not afford 
time for an opinion from the Commission are 
inapt given the speed of the Commission’s 

actions under an urgency procedure16 which 
the Ukrainian Government has used since the 
Russian invasion�17 

Given the implications of Draft Law 8371 
for Ukrainian democracy and the freedom of 
religion, the Ukrainian Government should 
seek an opinion from the Venice Commission 
on the legislation before a second reading 
by the Verkhovna Rada�  As the Government 
has not done so, this Supplement details the 
issues that the Venice Commission would 
likely raise if it were given the opportunity 
to review Draft Law 8371� While any legisla-
tion passed will eventually be subject to legal 
challenge in Ukraine and Strasbourg, these 
judicial processes are slow, with cases before 
the ECtHR taking an average of 5-6 years� In 
the meantime, Draft Law 8371 poses an immi-
nent and irreparable harm to the rights of the 
Ukrainian people that should be addressed 
pre-emptively by the Venice Commission
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II. DRAFT LAW 8371

This Supplement undertakes a review of 
Draft Law 8371 based on the text pre-

pared by the Cabinet of Ministers in January 
2023�18 Since the Ukrainian Government has 
not provided an authorised translation, the 
analysis in this Supplement is based on an 
English translation of Draft Law 8371 by a 
professional translator� A copy of this transla-
tion is appended to this Supplement�

Among the numerous problems with the 
legislative process behind the law, there is con-
fusion over the precise text of the bill that was 
approved by Verkhovna Rada on 19 October 
2023� Notwithstanding this confusion, many of 
the legal issues examined in this Supplement 
relate broadly to the policy intent of prohibiting 
the UOC, which any version of the legislation 
presented to the Rada would do� 

Separate to Draft Law 8371, another bill 
was circulated in 2023, titled ‘On amend-
ments to the law of Ukraine “On freedom 
of conscience and religious Organisations” 
regarding restrictions on the exercise of the 
freedom to profess a religion or belief that is 
necessary to protect public safety and order, 
life, health and morality, as well as rights and 
freedoms of other citizens’ (Draft Law 8371-
1)�19 Draft Law 8371-1 was later withdrawn 
from the Verkhovna Rada�20 This bill included 
more detailed provisions for determining the 
relationship between a religious organisation 
in Ukraine with one located in a state carrying 

out armed aggression against Ukraine� Given 
the uncertainty surrounding the legislative 
process, including the amendments that 
might be made to Draft Law 8371 and the 
text that might be presented to the Rada in a 
second reading, this Supplement focuses on 
the basic text of Draft Law 8371 and makes 
references to some of the proposed amend-
ments included in Draft Law 8371-1 to illus-
trate changes that might be introduced in the 
second reading� 

At its core, Draft Law 8371 modifies 
aspects of the 1991 ‘Law of Ukraine On Free-
dom of Conscience and Religious Organi-
sations’ (1991 Religion Law) and the 2003 
‘Law of Ukraine on State Registration of Legal 
Entities, Individual Entrepreneurs and Public 
Organisations’ (State Registration Law)�21 
Draft Law 8371 seeks to introduce provisions 
into those legislative frameworks that would 
allow the government to prohibit the UOC as 
an institution and bar the Church’s religious 
activities� If it is ultimately passed and applied 
to the UOC, it would result in a total ban on the 
UOC in Ukraine� The key provisions of Draft 
Law 8371 are presented below�

A. ARTICLE I.1 OF DRAFT LAW 8371 
Article I�1 of Draft Law 8371 would supple-
ment the following provisions of the 1991 
Religion Law:
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i) Article 5 (Separation of the Church (reli-
gious organisations) from the State); 

ii) Article 16 (Termination of a religious 
organisation); and

iii) Article 30 (Central executive authority 
that implements the state policy in the 
field of religion).

Each of the amendments to the provi-
sions of the 1991 Religion Law will be con-
sidered in turn�

i) Article 5 (Separation of the Church (reli-
gious organisations) from the State) of 
the 1991 Religion Law 

Article 5 of the 1991 Religion law sets out sev-
eral provisions concerning the relationship 
between the state and religion� This includes 
an obligation on the state to not interfere in 
the legitimate activities of a religious organ-
isation� Article 5 also sets out certain rights 
and obligations of religious organisations� 
For example, although religious organisations 
have the right to participate in public life, they 
are not permitted to perform state functions�  

Article I�1�1 of Draft Law 8371 supple-
ments these provisions by adding the follow-
ing text:

The activity of religious organisations that 
are affiliated with the centres of influence 
of a religious organisation (association), 
the management centre (authority) of 
which is located outside of Ukraine in a 
state that carries out armed aggression 
against Ukraine, is not allowed. 

No definitions are provided in Draft Law 
8371 or the 1991 Religion Law for the oper-
ative terms used in this proposed amend-
ment� Unlike the more detailed Draft Law 

8371-1 that was withdrawn, Draft Law 8371 
provides no framework for the government 
to determine whether a religious organisa-
tion is subject to foreign control� Draft Law 
8371 takes a broad approach and makes it 
easier for the government to assert that a 
religious organisation is subject to foreign 
control or influence without any clear criteria 
for such a determination� 

ii) Article 16 (Termination of a religious 
organisation) of the 1991 Religion Law

Article 16 of the 1991 Religion Law contains 
provisions for the termination of a religious 
organisation� Article I�1�2 of Draft Law 8371 
would supplement the fourth paragraph of 
Article 16 of the 1991 Religion Law with an 
additional subclause� The fourth paragraph of 
Article 16 of the 1991 Religion Law provides:

A religious organisation shall be termi-
nated by court decision only in the fol-
lowing cases:
1) commission by a religious organisa-
tion of acts inadmissible under Articles 
3, 5 and 17 of this Law;
2) combination of ceremonial or preach-
ing activities of a religious organisation 
with infringements on life, health, free-
dom and dignity of a person;
3) systematic violation by a religious 
organisation of statutory procedures 
for holding public religious events (wor-
ship services, rites, ceremonies, proces-
sions, etc�);
4) inducement of citizens to fail to per-
form their constitutional duties or to 
actions accompanied by gross viola-
tions of public order or infringement on 
the rights and property of state, public 
or religious organisations�22
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The additional sub-clause proposed by 
Article I�1�2 of Draft Law 8371 provides:

In case of discovering of other viola-
tions of the requirements regarding the 
establishment and activity of a religious 
organisation (association), as foreseen 
by the Constitution of Ukraine, this and 
other laws of Ukraine�

This new subclause provides a mechanism 
for terminating a religious organisation that has 
been held to meet the conditions of being con-
nected to a religious organisation in a state that 
carries out armed aggression against Ukraine� 

Article I�1�2 of Draft Law 8371 would also 
introduce into Article 16 of the 1991 Religion Law 
the following provision as a new paragraph:

In the cases provided for by this Law, the 
activity of a religious organisation may 
be terminated in a court of law at the 
request of the central executive author-
ity that implements state policy in the 
field of religion, or the prosecutor.

This provision empowers the central exec-
utive authority or the prosecutor to terminate 
the religious organisation merely by filing a 
request at court� 

With respect to the UOC and its termina-
tion, is important to consider its legal struc-
ture� According to Archimandrite Cyril Hovo-
run, professor of Ecclesiology, International 
Relations, and Ecumenism at University Col-
lege Stockholm, the UOC does not exist as a 
single legal entity; each community and dio-
cese of the UOC has its own separate legal 
status�23 This poses the question of whether 
the central executive authority would need to 
launch individual claims against each of the 
separate legal entities that comprise the UOC�

iii) Article 30 (Central executive authority 
that implements the state policy in the 
field of religion) of the 1991 Religion Law.

Article 30 of the 1991 Religion Law enumer-
ates the responsibilities of the central exec-
utive authority, including registering the stat-
utes of religious organisations� Article I�1�3 
of Draft Law 8371 would supplement these 
responsibilities with the following provisions:

conducting a religious examination of 
the activity of religious organisations 
to identify subordination in canonical 
and organisational issues with the influ-
ence centres of a religious organisation 
(association), the management centre 
(authority) of which is located outside 
of Ukraine in a state that carries out 
armed aggression against Ukraine; 

issuance of prescriptions for the 
elimination of violations identified as 
a result of the religious examination, 
within a month from the date of issu-
ance of such prescription; 

appeal to the court with a claim 
to terminate the activity of a religious 
organisation in case that it does not 
comply with the instructions regarding 
the elimination of violations discovered 
as a result of the religious examination 
within the established time�

These provisions suggest the basis on 
which the central executive authority deter-
mine the relationship between a Ukrainian reli-
gious organisation, and one located in a state 
that is carrying out armed aggression against 
Ukraine� A ‘religious examination’ would be 
undertaken of ‘canonical and organisational 
issues’� If an adverse determination is made, 
the central executive authority would issue its 
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recommendations to resolve the issues found� 
The affected religious organisation would have 
one month to try and rectify any concerns iden-
tified. If it fails to do so within this timeframe, a 
termination claim would be issued by the cen-
tral executive authority at court� This appears 
to operate in conjunction with Article 16 (Termi-
nation of a religious organisation) of Ukraine’s 
1991 Religion Law, according to which a court 
shall consider the case on terminations of a 
religious organisation under proceedings pro-
vided by the Civil Procedure Code of Ukraine� 
No further clarity is provided by Draft Law 8371 
or the 1991 Religion Law on the process and 
role of the court in this procedure�

Neither Draft Law 8371 or the 1991 Reli-
gion Law provide a definition of the ‘central 
executive authority’ or governmental agency 
within which ‘the central executive authority’ 
sits� Separate legislation suggests that the 
central executive authority sits within the 
DESS, but this is far from clear� Therefore, 
it might be assumed that the current Head 
of the DESS, Viktor Yelensky, is the relevant 
‘central executive authority’� Yelensky is a 
long-standing critic of the UOC who lacks 
meaningful independence�24 

iv) Article 4.2  (General provisions on 
state registration) of the State Regis-
tration Law

Article I�2 of Draft Law 8371 would amend 
the third paragraph of Article 4.2  (General 
provisions on state registration) of the State 
Registration Law�25 The proposed amendment 
in Article I�2 of Draft Law 8371 is a technical 
change to a provision concerning the state 
registration of ‘individual entrepreneurs’ and 
the submission of relevant documentation� 
Article I�2 extends this provision to include 
‘legal entities – religious organisations’� 

Documentation submitted by these entities is 
expressed to be held—presumably by the rel-
evant state department—regardless of where 
the individual entrepreneur or legal entity is 
located� This provision will not be considered 
in this Supplement� Instead, the legal analysis 
focuses on the more substantive provisions 
that relate to the limitation of freedom of reli-
gion outlined above�

B. EFFECT OF DRAFT LAW 8371
Although many of the provisions of Draft Law 
8371 are technical and narrow, taken together 
and in light of the existing legislative frame-
work they would empower the Ukrainian gov-
ernment to abolish the Ukrainian Orthodox 
Church� Passage of Draft Law 8371 empow-
ers the central executive authority to examine 
the UOC’s alleged links to the ROC (notably 
without clear guidance on what connections 
are deemed problematic and to prescribe 
required changes to the UOC’s statutes and 
operations� The central executive authority 
could then apply to the relevant court to pro-
hibit the UOC� There is every reason to believe 
that in the context of Ukraine today, the court 
would not conduct an independent review, but 
merely rubber stamp the determination of the 
central executive authority� If passed, this leg-
islation can be understood to effectively ter-
minate the UOC�

Beyond merely shutting down the UOC, 
the legislation would allow the government 
to seize the church’s property� The disposal 
of property would be carried out under Arti-
cle 20 (Disposal of property of terminated 
religious organisations) of the 1991 Religion 
Law� Under these provisions the property of 
the UOC would be transferred to the state or 
to other religious organisations� 
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III. LEGAL FRAMEWORK FOR 
RESTRICTIONS ON FREEDOM  
OF RELIGION AND BELIEF 

The January 3, 2024 White Paper provided 
an overview of the legal framework for 

freedom of religion and belief guaranteed in 
international and Ukrainian Law� This section 
of the Supplement provides more detail on 
when a state might legitimately limit the rights 
to freedom of religion and belief under existing 
international law, as interpreted by the Venice 
Commission� Before turning to an analysis of 
Draft Law 8371’s compatibility (or lack thereof) 
with these standards, this Supplement begins 
by laying out the circumstances in which a 
country can restrict the freedom of religion� 

The starting point for analysis is the ECHR, 
of which Ukraine has been a Party since 1995� 
Article 9�1 ECHR (Freedom of Thought, Con-
science and Religion) provides:

Everyone has the right to freedom of 
thought, conscience, and religion; this right 
includes freedom to change his religion or 
belief and freedom, either alone or in com-
munity with others and in public or private, 
to manifest his religion or belief, in worship, 
teaching, practice and observance�26

The right of freedom of religion is like-
wise guaranteed by Article 18 ICCPR, which 

contains language broadly similar to Article 
9�1 ECHR�27 Collectively, these guarantees are 
absolute and unconditional� 

There are certain basic values that under-
lie the international standard for freedom of 
religion or belief� This includes the principle 
that the right to have, adopt, or change reli-
gion or belief is not subject to limitation�28 
However, the right to manifest one’s religion or 
belief, alone or collectively, can be regulated 
by governments in certain narrowly defined 
circumstances� 

ECtHR case law provides that ‘the mani-
festation of religious belief may take the form 
of worship, teaching, practice and obser-
vance’�29 Article 9�2 ECHR states: 

Freedom to manifest one’s religion or 
beliefs shall be subject only to such lim-
itations as are prescribed by law and are 
necessary in a democratic society in the 
interests of public safety, for the protec-
tion of public order, health or morals, or 
for the protection of the rights and free-
doms of others�30

The 2014 Guidelines issued by the 
Venice Commission provide clarity on when 
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limitations to the freedom to manifest a reli-
gion or belief are legitimate and meet the 
requirements of the ECHR� For a state to limit 
the freedom to manifest a religion or belief, 
all of the following criteria must be satisfied:

i) The limitation is prescribed by law;
ii) The limitation has the purpose of pro-

tecting public safety, (public) order, 
health or morals, or the fundamental 
rights and freedoms of others;

iii) The limitation is necessary for the achieve-
ment of one of these purposes and pro-
portionate to the intended aim; and

iv) The limitation is not imposed for dis-
criminatory purposes or applied in a 
discriminatory manner�31

Each of the criteria articulated by the Venice 
Commission is considered in turn� These rules 
governing permissible restrictions on the free-
dom of religion must be interpreted strictly� Any 
legislation limiting the freedom of religion or 
belief must be drafted with due care and ‘show 
that there is a pressing social need for the limita-
tion, and that the limitation is narrowly tailored 
to avoid undue burdens on religious freedom, 
and that it is non-discriminatory’�32 The 2014 
Guidelines make it clear that the right to mani-
fest a religion or belief in community with others 
is not a privilege, but a fundamental element of 
the freedom of religion or belief� 

i) Prescribed by law

The ‘prescribed by law’ requirement is a criti-
cal safeguard on ‘commitments to the rule of 
law, including the value of legal certainty’�33 
For a restriction on the freedom of religion 
to be ‘prescribed by law’ it must be drafted 
in a way that makes affected parties aware 
of their legal obligations and able to act in 

conformity therewith� To do so, the law should 
be ‘formulated with sufficient precision to 
enable the individual—if need be with appro-
priate advice—to regulate his conduct’�34 With 
respect to the drafting of restrictions on the 
freedom of religion, the ECtHR has held that: 

the level of precision required of domes-
tic legislation – which cannot in any 
case provide for every eventuality – 
depends to a considerable degree on 
the content of the instrument in ques-
tion, the field it is designed to cover 
and the number and status of those to 
whom it is addressed�35

Allowable restrictions on the freedom of 
religion must also protect against arbitrary 
interference by government authorities with 
the rights and freedoms guaranteed by inter-
national law� Any legal discretion granted to 
a government to limit religious freedom must 
not be circumscribed�36 Significantly, the 
Venice Commission’s 2014 Guidelines pro-
vide that laws that restrict religion: 

must indicate with sufficient clarity the 
scope of any such discretion conferred on 
the competent authorities and the manner 
of its exercise� It also requires that limita-
tions may not be retroactively or arbitrarily 
imposed on specific individuals or groups; 
neither may they be imposed by rules that 
purport to be laws, but which are so vague 
that they do not give fair notice of what 
the law requires or which allow for arbi-
trary enforcement�37

ii) Legitimate objective

Second, any interference with the freedom of 
religion must advance a legitimate objective� 
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The ECHR Guide states that ‘if a limitation is 
to be compatible with the Convention it must, 
in particular, pursue an aim that be linked to 
one of those listed in this provision’�38 Legit-
imate aims are limited to: protecting public 
safety, (public) order, health or morals, or the 
fundamental rights and freedoms of others� 
Notably, national security is not included as 
a legitimate aim to limit religious freedom 
under Article 9�2� ECtHR case law explains 
that the exclusion of national security: 

reflects the primordial importance of 
religious pluralism as “one of the foun-
dations of a ‘democratic society’ within 
the meaning of the Convention” and the 
fact that a State cannot dictate what a 
person believes or take coercive steps 
to make him change his beliefs�39 

Even when a state limits religious freedom 
in the name of a legitimate aim specified in the 
Convention, it must do so in a way that still pre-
serves – to the degree possible – the relevant 
right in question (i�e� those under Article 9�1 
ECHR)� States are given a margin of apprecia-
tion to determine the most appropriate mech-
anisms to use when advancing one of the 
legitimate aims listed in Article 9�2 ECHR,40 but 
restrictions will only be permissible if they are 
‘generally and neutrally applicable in the public 
sphere, without impinging on the freedom guar-
anteed by Article 9’�41 The Venice Commission 
has opined that ‘in interpreting the scope of 
permissible limitation clauses, states should 
proceed from the need to protect the rights 
guaranteed under international instruments’�42 

iii) Necessary and Proportionate

For a government to limit the freedom of reli-
gion, the restrictions imposed must be both 

necessary and proportionate to the legitimate 
aim pursued�43 Necessity is a narrow test that 
places a burden on the government to show 
both that there is a ‘pressing social need’ 
which is ‘proportionate to the legitimate aim 
pursued’,44 and that the measure imposed is 
the least restrictive means of addressing that 
need�

To satisfy the necessary requirement, a 
restriction on the freedom of religion must be 
directly related to a pressing social need and 
legitimate policy objective� The 2014 Guide-
lines state that ‘the concept of a ‘pressing 
social need’ should be narrowly interpreted� 
This means that limitations should not just be 
useful or desirable, but must be necessary’�45 
The ECHR Guide also notes that restrictions 
will only be permissible if there is ‘no other 
means of achieving the same end that would 
interfere less seriously with the fundamental 
right concerned’�46 As an example, in its ear-
lier review of religious legislation submitted 
by Ukraine, the Venice Commission held it 
unnecessary in a democratic society – under 
the provisions of that law – to ‘prohibit all 
activities of a religious organisation upon one 
act in breach of an unclear law of only one 
representative of this religious organisation’�47 
Finally, limitations ‘cannot pass the neces-
sary test if they reflect state conduct that is 
not neutral and impartial, or that imposes 
arbitrary constraints on the right to manifest 
religion’�48

In addition, restrictions on the freedom 
of religion must be proportionate to the legit-
imate objective pursued� The ECHR Guide 
holds that the ECtHR must ‘look at the inter-
ference complained of in the light of the case 
as a whole and determine whether ‘”it was 
proportionate to the legitimate aim pursued” 
and whether the reasons adduced by the 
national authorities to justify it are “relevant 
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and sufficient”’.49 The 2014 Guidelines further 
provide:

For an interference [with the right to reli-
gion] to be proportionate, there must 
be a rational connection between a 
public policy objective and the means 
employed to achieve it� In addition, 
there has to be a fair balance between 
the demands of the general interest and 
requirements to protect an individual’s 
fundamental rights, the justification 
for the limitation must be relevant and 
sufficient and the least intrusive means 
available must be used�50 

In terms of assessing proportionality, due 
consideration must always be given to the 
general purpose of Article 9, which is the need 
to preserve genuine religious pluralism vital 
for a democratic society�51 

iv) Non-Discriminatory

Finally, any restrictions to the freedom of 
religion or belief must not have a discrimina-
tory intent or impact�52 The 2004 Guidelines 
provide:

legislation should be reviewed to assure 
that any differentiations among reli-
gions are justified by genuinely objec-
tive factors and that the risk of preju-
dicial treatment is minimized or totally 
eliminated� Legislation that acknowl-
edges historical differences in the role 
that different religions have played in a 
particular country’s history are permis-
sible so long as they are not used as a 
justification for discrimination.53

There may be circumstances when it is 
necessary to place restrictions on religious 
organisations where several religions co-ex-
ist in a country� Given the importance of ‘the 
preservation of pluralism and the proper func-
tioning of democracy’, for a state to legiti-
mately exercise its regulatory powers, it must 
remain neutral and impartial between differ-
ent religions�54 The 2004 Guidelines further 
emphasise that states are obliged to act neu-
trally and impartially when limiting freedom 
of religion and have an obligation not to take 
sides in religious disputes�55 For a limitation to 
be considered non-discriminatory, any differ-
ential treatment between religious organisa-
tions must have an objective and reasonable 
justification, and not have a disproportionate 
impact on the freedom of religion and belief�

The Venice Commission has found that 
restrictions on the freedom of religion may 
also implicate the separate right to the free-
dom of association found in Article 11 ECHR� 
Case law of the ECtHR accepts that ‘religious 
communities traditionally and universally 
exist in the form of organised structures’�56 
Where such communities are under threat by 
national law, the right to the freedom of reli-
gion must be interpreted in connection with 
the freedom of association� The autonomous 
existence of religious organisations is seen 
as essential ‘for pluralism in a democratic 
society and is thus an issue at the very heart 
of the protection which Article 9 affords’�57 
Indeed, the functioning of the organisation of 
a community is crucial to the effective enjoy-
ment of the freedom of religion of its mem-
bers� If the organisational life of a religious 
community is unprotected, then the individu-
al’s freedom of religion is at risk�
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IV. LEGAL ANALYSIS OF DRAFT LAW 8371

Draft Law 8371 is a restriction on the free-
dom of religion� For Draft Law 8371 to 

comply with European and international obli-
gations it must meet the strict criteria set out 
above�58 It does not� In fact, Draft Law 8371 
fails not just one, but all of the criteria required 
for restrictions on religion to be permissible� 
Draft Law 8371 is a poorly drafted, discrimi-
natory measure that is neither necessary nor 
proportionate to a pressing social need� 

A. DRAFT LAW 8371 DOES NOT MEET 
THE STANDARD OF ‘PRESCRIBED 
BY LAW’

Draft law 8371 is vague and underspecified. 
Its text does not specify what connections to 
religious organisations in foreign nations are 
permissible, the process through which deter-
minations of foreign connections shall be, or 
which specific governmental actors have the 
authority to regulate the foreign connections 
of religious organisations� To meet the ‘pre-
scribed by law’ standard, legislation must on 
its face make it possible for an individual to 
conform with the law, provide certainty as to 
the law’s implementation, and be clearly lim-
ited in its duration of application� Draft law 
8371 does none of these�

First, the legislation must be ‘formulated 
with sufficient precision to enable the individ-
ual […] to regulate his conduct’�59 Draft Law 

8371 is imprecise in its specification of how a 
determination will be made on the ‘affiliation’ 
between a religious organisation in Ukraine 
with ‘centres of influence of a religious 
organisation (association), the management 
centre (authority) of which is located outside 
of Ukraine in a state that carries out armed 
aggression against Ukraine’�60 Draft Law 8371 
provides no definitions for several critical 
terms used in Article I.1.1, including ‘affili-
ated’, ‘centres of influence’, and ‘management 
centre (authority)’� This imprecision gives rise 
to any number of interpretations of the rela-
tionship of affiliation that would be permissi-
ble under the legislation� Article I�1�3 of Draft 
Law 8371 merely provides that the central 
executive authority will assess ‘the activity 
of religious organisations to identify canoni-
cal and organisational issues’ and thereafter 
determine whether an impermissible rela-
tionship with a foreign power exists� None of 
these terms are defined. No one could pos-
sibly know what actions they must take to 
comply with the law�

Perhaps the most critical, but undefined, 
term is ‘affiliated’. The legislation provides no 
indication as to the nature or substance of affil-
iation that is impermissible. ‘Affiliated’ could 
be interpreted to mean a substantive con-
nection, such as reporting structures or doc-
umented methods of control� It could equally 
refer to mere references to other religious 
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organisations contained in formal registration 
documentation� Alternatively, it might be a ref-
erence to historical, cultural or canonical con-
nections between the religious organisations 
from centuries or millennia past�

While Draft Law 8371 implies determi-
nations of connections between religious 
organisations may be made on the basis of 
‘canonical and organisational issues’, the 
complexities and interpretive indeterminacies 
of canon law render it a poor proxy for current 
affiliations. The lack of a definition for ‘affil-
iated’ gives essentially unfettered power to 
the central executive authority to decide what 
connections between religions are impermis-
sible� As a result, individuals and religious 
organisations to whom the law is addressed 
cannot possibly conform their behaviour to 
the new legal rules�

Equally problematic is that Draft Law 8371 
provides no definition of the key term ‘centres 
of influence of a religious organisation’. The 
law does not make clear to which religious 
organisation the ‘centres of influence’ relates. 
It could be the religious organisation located 
in Ukraine, i�e� the UOC� On this reading, the 
question becomes whether the UOC has its 
‘management centre (authority)’ in Russia� 
Alternatively, the ‘centres of influence’ might 
refer to the religious organisation located 
outside Ukraine, i�e� the ROC� A further com-
plication arises from the fact that the provi-
sion provides the plural term ‘centres’, which 
implies that a religious organisation may have 
multiple ‘centres of influence’. Once again, 
no clarity is provided in the legislation as to 
which centres of influence are relevant.  There 
is also no definition as to what constitutes 
‘influence’. Is influence a formal legal relation-
ship? Does it refer to something more general 
and pervasive, such as religious or cultural 
connections? Furthermore, the undefined 

reference to ‘management centre (authority)’ 
creates doubt as to whether the legislation 
only prohibits a substantive chain of com-
mand or any informal influence. How could 
the UOC or any other religious organisation 
structure its behaviour to comply with a law 
that is so grossly underspecified?

Alternative legislation considered by the 
Verkhovna Rada provided somewhat greater 
specificity of the conditions under which a 
determination of foreign influence could be 
made. Specifically, Draft Law 8371-1 provided 
far more detailed criteria, but this legislation 
was withdrawn prior to the first reading of the 
legislation. While more clearly specified, the 
provisions of Draft Law 8371-1 are equally 
problematic� Given the uncertainties around 
the text that will be presented in a second 
reading and the possibility that the more spe-
cific provisions of Draft Law 8371-1 might be 
reincorporated prior thereto, they merit brief 
consideration�

Draft Law 8371-1 specified the conditions 
on which determinations of foreign connec-
tions could be made. Specifically, under this 
version of the legislation, the central exec-
utive authority could determine a religious 
organisation is part of a religious organisa-
tion whose governing centre is located in a 
state that has committed armed aggression 
against Ukraine (or has temporarily occupied 
a part of the territory of Ukraine) based on:

i) references in the UOC’s statutes to its 
membership of the ROC;

ii) references in the ROC’s statutes to the 
UOC’s membership of the ROC; and

iii) provision in the ROC’s statutes of 
mandatory membership of the lead-
ers and/or authorised representatives 
of the UOC in the statutory governing 
bodies of the ROC� 
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However, even this approach fails the ‘pre-
scribed by law’ requirement for restrictions on 
the freedom of religion� Draft Law 8371-1 pro-
vided no definitions for what would constitute 
a ‘reference’� Most egregiously, two of the con-
ditions to establish a relationship in Draft Law 
8371-1 related to statutes over which the UOC 
has no control—namely the statutes of the 
ROC—making it impossible for the relevant reli-
gious organisation in Ukraine to conform with 
prescriptions concerning those statutes by the 
central executive authority� Any amendments 
to Draft Law 8371 that adopt the approach of 
Draft Law 8371-1 would be highly concerning�

Draft Law 8371 also fails to provide an 
adequate description of who is empowered to 
enforce the law, how the law will be enforced, 
and how it can be challenged�61 Paragraph 35 
of the 2014 Guidelines provides: 

while there are a number of different sys-
tems in place to ensure access to legal 
personality, including those where courts 
take the initial decision and those where 
administrative bodies do so, access to 
court and a proper and effective review 
of relevant decisions should always be 
possible� This principle applies regard-
less of whether an independent tribunal 
decides on legal personality directly, or 
whether such a decision is taken by an 
administrative body, in which case sub-
sequent control of the decision should be 
exercised by an independent and impar-
tial court, including the right to appeal to 
a higher instance�62

Draft Law 8371 fails to define the cen-
tral executive authority that it empowers to 
enforce the law� Neither Draft Law 8371 nor 
the 1991 Religion Law provide detail on the 
structure, composition, or membership of 

this central executive authority� The central 
executive authority appears to sit within the 
DESS which, based on separate Ukrainian leg-
islation, has responsibility to exercise state 
control over the observance of legislation on 
freedom of conscience and religious organ-
isations� However, this responsibility is not 
qualified by a responsibility to mitigate bias 
and ensure there is fair representation�63 To 
ensure fair representation, the Venice Com-
mission has held that enforcement  agencies 
should be organised as ‘an agency which 
operates, and be seen to operate, in a manner 
independent of Government and strictly 
according to the law’�64 This does not appear 
to be the case with respect to the central 
executive authority, or indeed, DESS�

Although Article I�1�3 Draft Law 8371 
requires the central executive authority to 
indicate violations of the law, it does not stip-
ulate how an impacted religious organisation 
may challenge such a determination�65 Article 
I�1�3 of Draft Law 8371 merely provides that 
the central executive authority can issue a 
claim at court to terminate the activity of a 
religious organisation� 

Finally, to satisfy the requirements of ‘pre-
scribed by law,’ legislation must make clear its 
period of applicability� As the Venice Commis-
sion’s opinion on the Ukrainian Oligarch Law 
found, restrictions must ‘be strictly limited 
in time’�66 This is especially important while 
Ukraine is operating under Martial Law� Draft 
Law 8371 includes no time limits and could 
remain in force, even post-conflict. 

B. THE LIMITATION ON RELIGIOUS 
FREEDOM MAY HAVE AN 
IMPROPER PURPOSE

Any valid restriction on the freedom of religion 
must have the purpose of protecting ‘public 
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safety, public order, health or morals or the fun-
damental rights and freedoms of others’ (Arti-
cle 9�2 ECHR)� Draft Law 8371 fails to specify a 
purpose included in this list and there is reason 
to suspect the real motives of the Ukrainian gov-
ernment in passing the law may be more sinister 
than the text of this legislation might suggest� 

The Ukrainian Government likely claims 
the aim of Draft Law 8371 is to protect public 
safety and public order� Notwithstanding 
the context of an active armed conflict, both 
the Venice Commission and the ECtHR have 
defined public safety and public order nar-
rowly� As one scholar explains, ‘the reference to 
“public order” as a legitimating ground must be 
understood narrowly as referring to prevention 
of public disturbances as opposed to a more 
generalized sense of respecting general public 
policies’�67 There is no evidence to suggest that 
the mere existence of the UOC or worship by 
Ukrainian citizens under the auspices of the 
Church is a threat to public order�

Notably, national security itself is not a legit-
imate aim under the ECHR� If the real objective 
of Draft law 8371 were national security—not 
public order or public safety—the aim would 
be impermissible� Even worse, should the true 
motive of Draft Law 8371 be to preference the 
state’s preferred Church—the Orthodox Church 
of Ukraine (OCU)—or to enrich the govern-
ment through the transfer of UOC property to 
the state—the draft legislation would be man-
ifestly unjustifiable. The separate White Paper 
of 3 January 2024 detailed several examples 
from recent history that at least suggest the 
possibility of such a nefarious purpose� 

There is, for example, a long pattern of 
political interference in favour of the OCU, such 
as the role the government played in obtaining 
the Tomos of autocephaly for the OCU from the 
Ecumenical Patriarchate� Viktor Yelensky, the 
head of the DESS, has stated that such moves 

were a legitimate ‘securitisation’ of religion, 
designed to respond to national security con-
cerns�68 In reality, the recognition of the auto-
cephalous status of the OCU appears to have 
been a cornerstone of a nationalist agenda� 
Petro Poroshenko, Ukraine’s president at the 
time, weaponised and ‘actively instrumental-
ized the religious issue’, and used ‘the forma-
tion of an autocephalous church in Ukraine 
as an important component of his election 
campaign’�69 Even Yelensky has stated that 
‘there is no doubt that [Poroshenko] sought to 
strengthen his popular support ahead of the 
upcoming 2019 presidential elections and to 
capitalize the obtained autocephaly into elec-
toral success’�70 

There have also been moves to termi-
nate the UOC’s church lease agreements on 
spurious grounds� This included the historic 
Kyiv-Pechersk Monastery� The authorities 
attempted to expel UOC clergy from the Mon-
astery and ordered some 200 UOC monks and 
600 workers to leave the premises, unilaterally 
terminating a 2013 agreement with the UOC 
to occupy the holy site�71 Most shockingly, 
there has also been widespread intimidation 
by the security services of UOC clergy on 
false charges of collaborating with the Rus-
sian regime� This includes the imprisonment 
of elderly priests, in some cases with signs of 
evidence planting�72  This pattern of behaviour 
suggests the Ukrainian Government may well 
have an nefarious purpose in attempting to 
prohibit the UOC�

C. THE LIMITATION ON RELIGIOUS 
FREEDOM IS NEITHER NECESSARY 
NOR PROPORTIONATE

Any limitation on the freedom of religion 
must be necessary to achieve the legitimate 
aim pursued� Even if we assume that Draft 
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Law 8371 has the legitimate aim of protect-
ing public order and safety, the restrictions it 
imposes on the freedom of religion are nei-
ther necessary nor proportionate to that aim� 

To meet the requirements of necessity, 
guidance from the Venice Commission pro-
vides that, ‘the justification for the limitation 
must be relevant and sufficient and the least 
intrusive means available must be used’�73 
The restriction on religious liberty cannot be 
merely useful or desirable but must be strictly 
necessary� Draft Law 8371 imposes a full 
prohibition on the religious activities of the 
affected religious organisation, and no lesser 
alternatives to achieve public order and safety 
are considered� 

Even if the Ukrainian Government is con-
cerned about reducing Russian influence 
in Ukraine, Draft Law 8371 fails to consider 
the myriad ways this goal could be achieved 
short of the disestablishment of the UOC� The 
Venice Commission has opined that: 

where religious groups can point to 
alternative ways that a particular state 
objective can be achieved that would be 
less burdensome for the religious group 
and would substantially accomplish the 
state’s objective, it is difficult to claim 
that the more burdensome alternative is 
genuinely necessary�74

Instead of an outright ban on the UOC, 
the Ukrainian authorities could have taken a 
targeted approach by charging specific indi-
viduals who present a threat to public order 
with criminal offences� The Ukrainian Gov-
ernment has access to a range of legal tools 
narrower in effect and less punitive in appli-
cation than the disestablishment of a church� 
Criminal wrongdoing can and should be 
addressed on a case-by-case basis�75 As the 

Venice Commission has opined, ‘care needs 
to be taken to avoid punishing the organisa-
tion and its believers for actions attributable 
only to a single or small group of leaders or 
members’�76 Instead, the blanket ban con-
templated by Draft Law 8371 amounts to an 
extraordinarily punitive collective sanction 
with profound implications for the freedom 
of religion and belief of innocent parishioners 
and clergy�

The Venice Commission’s recent opinion 
on Ukraine’s Oligarch Law is instructive� It rec-
ommended that ‘a comprehensive, detailed 
analysis of the failings of existing legislation, 
policies and institutions’77 precede the imple-
mentation of more restrictive measures� 
Before moving to a broad-based prohibition 
of a religious organisation, the Ukrainian gov-
ernment is required to consider the broader 
system of criminal and administrative mea-
sures that might address its concerns regard-
ing public order without unduly restricting the 
freedom of religion� 

The restrictions on the freedom of reli-
gion imposed by Draft Law 8371 are also 
disproportionate to the aims pursued by the 
Ukrainian Government� Although the ECtHR 
has held that ‘states are entitled to verify 
whether a movement or association carries 
on, ostensibly in pursuit of religious aims, 
activities which are harmful to the population’, 
they must do so with full respect to the princi-
ple of proportionality�78 The ECtHR has opined 
that ‘any such restriction must correspond to 
a ‘“pressing social need” and must be ‘propor-
tionate to the legitimate aim pursued”’.79 

The freedom of religion is among the 
most significant of human rights. The Venice 
Commission has found that ‘state interests 
must be weighty indeed to justify abrogat-
ing a right that is that significant’.80 Draft Law 
8371 amounts to an extraordinarily punitive 
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measure that would dis-establish the UOC as 
a religious organisation, seriously undermine 
Ukraine’s commitments to freedom of religion 
and belief, and the associated rights to freely 
associate� It threatens the autonomous exis-
tence of a religious community and the free-
dom of individual Ukrainians to worship in 
their preferred manner� Even recognizing the 
importance of public order and safety, banning 
the OUC would have a highly disproportionate 
impact by depriving the members of the UOC 
of a centuries old institution, their places of 
worship and access to their own clergy�81 

In the balancing act of proportionality, it is 
critical to weigh the correct aims and limita-
tions� The threat that must be considered is 
not the threat posed by the Russian Federa-
tion’s illegal invasion, but the threat posed by 
the mere existence of the UOC� Even though 
Ukraine may be in an existential armed con-
flict with Russia, that fact alone cannot jus-
tify restrictions on the freedom of religion 
not directly related to the threat� The depriva-
tion of human rights in banning a church far 
exceeds any threat to the public order that the 
mere existence of the UOC might impose�

The Venice Commission has taken a par-
ticularly sceptical view as to the proportion-
ality of government measures that would 
amount to the dis-establishment of a religious 
organisation, opining that:

dissolution should only be possible in 
case of grave and repeated violations 
endangering the public order and only 
as a last means, if no other sanctions 
can be applied� Otherwise the principle 
of proportionality would be violated�82

Similarly, the Venice Commission has 
found that withdrawing the legal personality 
of a religious organisation has been deemed 

a particularly extreme measure that would 
almost never be proportionate:

Considering the wide-ranging and sig-
nificant consequences that withdrawing 
the legal personality status of a religious 
or belief organisation will have on its 
status, funding and activities, any deci-
sion to do so should be a matter of last 
resort� In case of grave and repeated 
violations endangering public order, 
such measures may be appropriate, if 
no other sanctions can be applied effec-
tively, but only when all the conditions 
described in Part I of these guidelines 
are fulfilled. Otherwise the principles of 
proportionality and subsidiarity as a rule 
would be violated� In order to be able to 
comply with these principles, legisla-
tion should contain a range of various 
lighter sanctions, such as a warning, a 
fine or withdrawal of tax benefits, which 
– depending on the seriousness of the 
offence – should be applied before 
the withdrawal of legal personality is 
contemplated�83

The disestablishment of the UOC that 
would follow from the passage of Draft Law 
8371 is in no conceivable way a proportionate 
response to even the pressing social need of 
public order and safety� 

D. THE LIMITATION ON RELIGIOUS 
FREEDOM HAS A DISCRIMINATORY 
PURPOSE AND EFFECT

Any legitimate restrictions on the freedom of 
religion must not be imposed for discrimina-
tory purposes, be applied in a discriminatory 
manner, or create risk of prejudicial treatment� 
Draft Law 8371, in contrast, is an expressly 
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discriminatory law� In the present political and 
social context in Ukraine, Draft Law 8371 can 
only be understood as an act of discrimina-
tion against the UOC and those who worship 
within the Church� The legislation is intention-
ally targeted at a particular religious organisa-
tion and contains no procedural guarantees 
to ensure neutral and impartial application� 
As the Venice Commission has opined:

When dealing with the legal status 
of religious communities, it is of the 
utmost importance that the State take 
particular care to respect their auton-
omous existence� Indeed, the autono-
mous existence of religious communi-
ties is indispensable for pluralism in a 
democratic society and is thus an issue 
at the very heart of the protection which 
Article 9 affords�84

Although Draft Law 8371 does not name 
the UOC, the drafting of the law and the con-
text of its introduction into the Verkhovna 
Rada make clear its intent to single out the 
UOC for punitive action� The legislation itself 
has been formulated in a narrow way that 
applies solely to the UOC� 

The Ukrainian government has engaged 
in a wide range of discriminatory actions 
against the UOC, which provides crucial con-
text to establish the discriminatory goal of 
Draft Law 8371� As the White Paper of Janu-
ary 2024 documents, since 2018 the Ukrainian 
Government has mounted extraordinary inter-
ventions into religious affairs in Ukraine� It 
has gone to extreme lengths to support its 
preferred branch of Orthodoxy—the OCU—
over the UOC� Indeed, President Poroshenko 
provided unprecedented political support for 
the establishment of the OUC� Furthermore, 
Victor Yelensky, the current Head of the DESS 

has been a long-time critic of the UOC and 
a key supporter of the policy of autocephaly 
that created the OCU�85 

As noted, the Ukrainian government has 
employed the powers of the state—including 
civil and criminal processes—to discriminate 
against the UOC and its worshipers� Sanctions 
have been imposed on senior UOC leaders, 
including Metropolitan Pavel Lebid, the Supe-
rior of the Kyiv-Pechersk Lavra Monastery� 
The Security Service of Ukraine has carried 
out extensive searches on church buildings 
under the UOC’s authority� It has also opened 
criminal investigations involving UOC clergy 
for alleged collaboration or treason� Some of 
these clerics have even been questioned with 
the use of a polygraph�86

In this context, the narrow targeting of Draft 
Law 8371 can only be understood as a further 
discriminatory act by the Ukrainian government 
and marks the final stage of its policy of meting 
out retribution on the UOC� In enacting the law, 
the Ukrainian Government has breached the 
guidance of the Venice Commission on refrain-
ing from taking sides in religious disputes�87 It 
fails to account for the complex history of Ortho-
doxy in Ukraine and the unique role the UOC has 
played as the canonical home of Orthodoxy 
with full apostolic succession� 

In short, Draft Law 8371 fails to satisfy 
the basic requirements for the restriction of 
religious liberty outlined by the Venice Com-
mission� Even if the law has a legitimate 
aim, it is not sufficiently specific to meet the 
requirement of prescription by law, it does not 
have a legitimate aim, it is neither necessary 
nor proportionate, and in the current context 
it is clearly discriminatory� Should the Venice 
Commission have the opportunity to review 
and evaluate the legislation, it would unques-
tionably find it in breach of the norms of dem-
ocratic governance�
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V. ADDITIONAL AREAS OF CONCERN

While the Venice Commission would be 
expected to evaluate Draft Law 8371 

based on the above four criteria that must 
be satisfied for legitimate restrictions on 
the freedom of religion, it would likely find a 
number of other problems with the proposed 
legislation� This Supplement considers four 
of those additional areas of concern� Specif-
ically, Draft Law 8371: 

i) amounts to a collective sanction;
ii) breaches the principal of non-interference;
iii) contains insufficient rectification or 

appeal rights; and
iv) ignores a broader framework for treat-

ing subordination to a religious organ-
isation located outside a country�

Each will now be considered in turn�

A. DRAFT LAW 8371 AMOUNTS TO A 
COLLECTIVE SANCTION

The implementation of Draft Law 8371 
against the UOC would amount to a collec-
tive sanction imposed on all those Ukraini-
ans who worship within the Church�  A ban 
on the Church would interfere with the free-
dom of religion of innocent Ukrainians and, 
specifically, the ability of UOC parishioners 
or clergy to worship� Banning the UOC would 
undermine the individual rights of millions of 

Ukrainians to worship freely, as guaranteed by 
Article 9�1 ECHR, and to associate, as guaran-
teed by Article 11 ECHR� Indeed, the prohibi-
tion contemplated by Article 3�1 of Draft Law 
8371 would restrict the ability of members 
of the UOC to worship collectively for their 
mutual interest�88 

The Venice Commission observes that: 

depriving such communities of their 
basic rights or even deciding to prohibit 
them may have grave consequences for 
the religious life of all their members and, 
for that reason, care should be taken not 
to inhibit or terminate the activities of a 
religious community merely because of 
the wrongdoing of some of its individ-
ual members� Doing so would impose 
a collective sanction on the community 
as a whole for actions that in fairness 
should be attributed to specific individ-
uals� Thus, any wrongdoings of individ-
ual leaders and members of religious 
organisations should be addressed to 
the person in question through crimi-
nal, administrative or civil proceedings, 
rather than to the community and other 
members�89

The Ukrainian government must pursue 
individual criminal investigations of those 
who may have violated Ukrainian law, rather 
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than impose a collective sanction on all those 
who worship within the UOC�

B. DRAFT LAW 8371 BREACHES 
OF PRINCIPAL OF 
NON-INTERFERENCE
Draft Law 8371 poses an extraordinary 

intervention in the internal affairs of the UOC 
in violation of an international principle of 
non-interference� The principle of non-inter-
ference requires that a government respects 
a religious organisation’s own determination 
of both its internal structure and its affiliation 
with international religious organisations� 
Draft Law 8371 imposes unjustifiable interfer-
ence with both of key organisational dimen-
sions of the UOC�

First, with respect to a state’s intervention 
into a religious organisation’s internal affairs, 
the 2014 Guidelines provide that: 

states should observe their obligations 
by ensuring that national law leaves it to 
the religious or belief community itself 
to decide on its leadership, its internal 
rules, the substantive content of its 
beliefs, the structure of the community 
and methods of appointment of the 
clergy and its name and other symbols�90

Both the Venice Commission and ECtHR 
have found that governments should not 
unreasonably interfere with the organisa-
tional affairs of religious organisations�91 In 
particular, the Venice Commission observes:  

allowing religious groups to choose 
their own structures is a core element of 
religious autonomy and religious free-
dom and is well protected under OSCE 
commitments: states will “respect the 

right of (���) religious communities to 
(���) organize themselves according to 
their own hierarchical and institutional 
structure”�92

Interference by a state into these ‘internal’ 
aspects of a religious organisation undercuts 
its autonomy and thereby breaches Article 
9 ECHR� Any naming conventions or organ-
isational structures of the UOC are a matter 
for the Church alone to consider and resolve� 
The UOC’s declaration of self-governance 
confirmed its separation from the ROC. The 
failure of the Ukrainian government to respect 
that determination likewise breaches the prin-
ciple of non-interference�93

Second, with respect to international affil-
iations, the Venice Commission has found 
that a government may not interfere with a 
church’s integration into an international reli-
gious community� The Commission’s opinion 
on a proposed religious law submitted for 
review by Turkey found that:

the right of self-determination of a reli-
gious community includes the general 
right to decide on its organisational 
structure� This decision may imply the 
institution of branches or parishes on 
regional or local level as well as the inte-
gration of a national church or religious 
community into an international church 
or community or even in a worldwide 
organisational structure such as the 
(Roman) Catholic Church�94 

Banning any religious organisation on the 
basis of poorly defined affiliations breaches 
the principle of non-interference with a 
church’s structures and operations� Indeed, it 
contravenes Article 30 of Ukraine’s 1991 Reli-
gion Law, which provides that ‘the State shall 
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not interfere in the legitimate activities of reli-
gious organisations’� Furthermore, given the 
issues already noted with respect to due pro-
cess, there are real concerns about the ability 
of the affected religious organisation to ade-
quately challenge such interference� 

C. DRAFT LAW 8371 FAILS TO 
PROVIDE FOR INTERMEDIATE 
SANCTIONS OR A MEANS OF 
RECTIFICATION OR APPEAL

Draft Law 8371 provides for no intermediate 
sanctions short of an outright ban on a reli-
gious organisation, offers limited opportuni-
ties to rectify any breaches under the terms 
of the legislation, and fails to establish mech-
anisms to appeal or challenge determinations 
made under the legislation� 

The right to rectify a breach of Draft Law 
8371 is limited and vague� While the proposed 
legislation permits a religious organisation 
the chance to ‘comply with the instructions 
regarding the elimination of violations dis-
covered as a result of the religious examina-
tion’ by the central executive authority,95 It is 
unclear how a religious organisation can do 
so or demonstrate its compliance� 

Similarly, Draft Law 8371 fails to establish 
a mechanism to challenge or appeal deter-
minations of the central executive authority� 
Where the central executive authority decides 
to deny the legal personality of a religious 
organisation, that organisation must have 
access to a court with the power to provide 
an effective remedy�96 As the Venice Commis-
sion found in its review of religious legislation 
submitted by Azerbaijan:

The Law should furthermore provide for 
a detailed appeals procedure so that a 
religious organisation which is facing 

liquidation (or other sanctions) could 
contest the respective underlying deci-
sion, preferably before a judicial body�97

While Draft Law 8371 does not specify 
any right of appeal, it might be understood to 
operate in conjunction with Article 16 (Termi-
nation of a religious organisation) of Ukraine’s 
1991 Religion Law, according to which a court 
shall consider the case on terminations of a 
religious organisation under proceedings pro-
vided by the Civil Procedure Code of Ukraine� 
Nonetheless, in the current political context 
it is all but certain that the UOC will not have 
an adequate opportunity to contest the deci-
sion of the central executive authority once 
it has filed a claim to the court to ban the 
UOC� There is good reason to assume any 
court implementing the legislation will merely 
rubber stamp the determination of the central 
executive authority� Setting aside all its other 
failings, decisions by the central executive 
authority to limit the freedom of religion must 
be subordinated to an intendant and impartial 
court that can provide for rectification, chal-
lenge, and appeal�98

D. DRAFT LAW 8371 IMPROPERLY 
PROHIBITS THE DECISION OF 
A RELIGIOUS ORGANISATION 
TO SUBORDINATE ITSELF TO 
ANOTHER ORGANISATION 
LOCATED OUTSIDE A COUNTRY

The Venice Commission has made clear that 
a religious organisation’s links with or subor-
dination to religious organisations in a for-
eign country is not a valid ground for discrim-
inatory treatment� The Venice Commission 
advises that the mere fact of subordination 
alone is insufficient to restrict the activities of 
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a religious organisation� Paragraph 29 of the 
2014 Guidelines provides:

Since freedom of religion or belief is a 
right that is not restricted to citizens, 
legislation should not deny access to 
legal personality status to religious or 
belief communities on the grounds that 
some of the founding members of the 
community in question are foreign or 
non-citizens, or that its headquarters 
are located abroad�99

The Venice Commission opined on this 
point with respect to religious legislation sub-
mitted for its review by Kosovo� This proposed 
law introduced registration requirements for 
religious organisations that required such 
organisations to inform authorities of any 
membership in a foreign organisation� The 
Venice Commission held that this obligation 
contained ‘a limitation of the freedom of reli-
gion, the freedom of association and the free-
dom of expression, which needs to be justified 

in the light of Article 9, 10 and 11, § 2, of the 
ECHR’�100 The Venice Commission could not 
‘see the grounds on which’ Kosovo’s proposed 
legislation could be deemed to be ‘necessary 
in a democratic society in the interests of 
public safety, public order, health or morals, or 
for the protection of the rights and freedoms 
of others’�101 The Venice Commission recom-
mended that the provision be deleted�

Draft Law 8371 goes even further than 
Kosovo’s registration requirements—prohibiting 
a religious organisation solely on its purported 
connections to a foreign religious organisation� 
The UOC formally declared its self-governing 
status in May 2022, building upon the Gramota 
issued by the ROC in 1990 and is not in fact sub-
ordinate to any foreign religious organisation� 
None the less, Draft Law 8371 would allow the 
central executive authority to ban the church 
merely based on the finding of such a relation-
ship� Basing any discriminatory treatment—
much less the prohibition of a church—on such 
purported foreign connections is a clear breach 
of the Venice Commission standards�

ENDNOTES

88  Paragraph 18 of the 2014 Guidelines� ECtHR 13 December 2001 Metropolitan Church of Bessarabia v� Moldova (45701/99), 
paragraph 118; ECtHR 22 January 2009 Case of Holy Synod of the Bulgarian Orthodox Church (Metropolitan Inokentiy) 
and others v� Bulgaria (412/03 and 35677/04), paragraph 103; ECtHR 26 October 2000, Hasan and Chaush v Bulgaria 
(30985/96), paragraph 62; ECtHR 1 October 2009, Kimlya and others v� Russia, (76836/01 and 32782/03), paragraph 84; 
and ECtHR 10 June 2010, Jehova’s Witnesses of Moscow and others v� Russia (302/02), paragraph� 101� See also Opinion 
on the legal status of Religious Communities in Turkey and the right of the Orthodox Patriarchate of Istanbul to use the 
adjective “Ecumenical”, CDL-AD(2010)005, paragraphs 9, 50–52�

89  Paragraph 34 of the 2014 Guidelines� This point was iterated in Joint Opinion on the Law on Freedom of Religious Belief 
of the Republic of Azerbaijan by the Venice Commission and the OSCE/ODIHR, CDL-AD(2012)022, adopted by the Venice 
Commission at its 92nd Plenary Session (Venice, 12-13 October 2012), paragraph 92�

90  Paragraph 31 of 2014 Guidelines�  



33 Analysis prepared by AMSTERDAM & PARTNERS LLP

91  Joint Opinion on the Law on Freedom of Religious Belief of the Republic of Azerbaijan by the Venice Commission and the 
OSCE/ODIHR, CDL-AD(2012)022, adopted by the Venice Commission at its 92nd Plenary Session (Venice, 12-13 October 
2012), paragraph 76; Opinion on Act CCVI of 2011 on the right to freedom of conscience and religion and the legal status 
of churches, denominations and religious communities of Hungary, CDL-AD(2012)004, adopted by the Venice Commission 
at its 90th Plenary Session (Venice, 16-17 March 2012), paragraph 39� ECtHR 13 December 2001 Metropolitan Church of 
Bessarabia v� Moldova (45701/99), paragraphs 118, 123; ECtHR 22 January 2009 Case of Holy Synod of the Bulgarian 
Orthodox Church (Metropolitan Inokentiy) and others v� Bulgaria (412/03 and 35677/04), paragraphs 118–121�

92  Joint Opinion on Freedom of Conscience and Religious Organisations in the Republic of Kyrgyzstan by the Venice Com-
mission and OSCE/ODIHR Advisory Council on Freedom of Religion or Belief, CDL-AD(2008)032, adopted by the Venice 
Commission at its 76th Plenary Session (Venice, 17-18 October 2008), paragraph 94�

93  Opinion on the legal status of Religious Communities in Turkey and the right of the Orthodox Patriarchate of Istanbul to 
use the adjective “Ecumenical”, CDL-AD(2010)005, paragraph 87� See also ECtHR 22 January 2009 Case of Holy Synod of 
the Bulgarian Orthodox Church (Metropolitan Inokentiy) and others v� Bulgaria, (412/03 and 35677/04), paragraph 103� This 
stated that ‘the right of believers to freedom of religion encompasses the expectation that the community will be allowed 
to function free from arbitrary State intervention in its organisation� The autonomous existence of religious communities is 
indispensable for pluralism in a democratic society and is thus an issue at the very heart of the protection which Article 9 of 
the Convention affords� Were the organisational life of the community not protected by Article 9 of the Convention, all other 
aspects of the individual’s freedom of religion would become vulnerable’�

94  Opinion on the legal status of Religious Communities in Turkey and the right of the Orthodox Patriarchate of Istanbul to use 
the adjective “Ecumenical”, CDL-AD(2010)005, paragraph 86�

95  Article I�1�3 of Draft Law 8371�

96  Paragraph 35 of the 2014 Guidelines� 

97  Joint Opinion on the Law on Freedom of Religious Belief of the Republic of Azerbaijan by the Venice Commission and the 
OSCE/ODIHR, CDL-AD(2012)022, adopted by the Venice Commission at its 92nd Plenary Session (Venice, 12-13 October 
2012), paragraph 94�

98  This was considered in Opinion on Act CCVI of 2011 on the right to freedom of conscience and religion and the legal status 
of churches, denominations and religious communities of Hungary, CDL-AD(2012)004, paragraphs 81–83�

99  Paragraph 29 of the 2014 Guidelines� See also ECtHR 5 October 2006, Moscow Branch of the Salvation Army v� Russia 
(72881/01), paragraphs 81–86�

100  Opinion on the draft Law on amendment and supplementation of Law no 02/L-31 on freedom of religion (Kosovo) CDL-A 
(2014)012, paragraph 91�

101  Ibid�





35 Analysis prepared by AMSTERDAM & PARTNERS LLP

VI. CONCLUSION 

The prohibition of the UOC contemplated 
by Draft Law 8371 fails to meet the strict 

criteria for restrictions on religious freedom 
established by international and European 
law and articulated by the Venice Commis-
sion� Draft Law 8371 does not meet the 
requirements for prescription by law; there is 
reason to doubt the real aim of the legislation; 
its overbroad and draconian implications are 
neither necessary nor proportionate to the 
goals of the legislation; and the law itself is 
the apex of a long history of discrimination 
against the UOC� There is simply no way to 
justify the inevitable banning of the UOC under 
the proposed legislation with the standards of 
international law and democratic governance� 
Moreover, the legislation amounts to a highly 
punitive collective sanction, which breaches 
the principles of non-interference and access 
to adequate rectification and appeal.  

If the Venice Commission were given the 
opportunity—either through a reference from 
Ukraine itself or from another member of the 
Council of Europe—to review Draft Law 8371, 
it would clearly find the proposed legislation in 
violation of Ukraine’s international obligations 

and inconsistent with its commitment to dem-
ocratic governance� The Commission would 
request that Ukraine reconsider the law and 
chose a different approach to ensuring public 
safety that protects the freedom of religion of 
all Ukrainians� 

Any opinion issued by the Commission 
would conclude that the Ukrainian Govern-
ment has failed to adopt a necessary and 
proportionate approach that focusses on spe-
cific breaches of law by identifiable persons. 
Instead, the government has chosen a puni-
tive attack on the UOC as part of a systematic 
pattern of discrimination against the church� 

While the outcome of a review of Draft 
Law 8371 by the Venice Commission is 
foretold, the Commission must be given the 
opportunity to evaluate the legislation and 
issue a formal opinion� If Ukraine is unwilling 
to subject its own legislation to the interna-
tional review consistent with membership in 
the Council of Europe, it is incumbent on other 
members of the Council who are committed 
to the future of both Ukraine and Ukrainian 
democracy to refer Draft Law 8371 to the 
Venice Commission�
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VII. APPENDIX

DRAFT LAW
Introduced by

The Cabinet of Ministers of Ukraine

D� Shmyhal
January 19, 2023

THE LAW OF UKRAINE

On amending certain Ukrainian legislation 
regarding the activities of religious organisations in Ukraine

The Verkhovna Rada of Ukraine decrees:

I� To amend the following laws of Ukraine:

1� In the Law of Ukraine “On Freedom of Conscience and Religious Organisations” (The Vedomosti 
Verkhovna Rada of the Ukrainian SSR, 1991, No� 25, Article 283 with the following amendments):

1) Article 5 shall be supplemented with a part of the following content:

“The activity of religious organisations that are affiliated with the centres of influence of a reli-
gious organisation (association), the management centre (authority) of which is located outside 

of Ukraine in a state that carries out armed aggression against Ukraine, is not allowed�”;

2) in Article 16:

supplement the fourth part with the clause 6 having the following content:

“6) in case of discovering of other violations of the requirements regarding the establishment and 
activity of a religious organisation (association), as foreseen by the Constitution of Ukraine, this 

and other laws of Ukraine�”;
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supplement the article after the fourth part with a new part having the following content:

“In the cases provided for by this Law, the activity of a religious organisation may be terminated in 
a court of law at the request of the central executive authority that implements state policy in the 

field of religion, or the prosecutor.”

In this respect, part five have to be considered part six;

3) to supplement Article 30 with the following paragraphs:

“conducting a religious examination of the activity of religious organisations to identify subordina-
tion in canonical and organisational issues with the influence centres of a religious organisation 

(association), the management centre (authority) of which is located outside of Ukraine in a state 
that carries out armed aggression against Ukraine;

issuance of prescriptions for the elimination of violations identified as a result of the religious 
examination, within a month from the date of issuance of such prescription; 

appeal to the court with a claim to terminate the activity of a religious organisation in case that 
it does not comply with the instructions regarding the elimination of violations discovered as a 

result of the religious examination within the established time�”

2� In the third paragraph of the second part of Article 4 of the Law of Ukraine “On State Registra-
tion of Legal Entities, Private Entrepreneurs and Public Organisations” (The Vidomosti Verkhovna 
Rada of Ukraine, 2016, No� 2, Article 17 with the following amendments) the words “entrepreneurs 
on the basis of documents” shall be replaced by the words “entrepreneurs and legal entities – reli-

gious organisations on the grounds of documents submitted in paper or electronic form”�

II� This Law enters into force one month after its publication�

Head of the Verkhovna Rada of Ukraine


